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Law360 (December 7, 2018, 5:05 PM EST) -- A New Jersey federal judge upheld the bulk of a proposed 
class action alleging TD Bank and its executives made filings with the U.S. Securities and Exchange 
Commission that didn't disclose how certain revenue growth was spurred by illegal business practices, 
ruling that the investors adequately pled that confidential witnesses supported their claim. 

Ruling on a dismissal motion by TD Bank and its executives, U.S. District Judge Noel Hillman said in a 61-
page opinion Thursday that the suit is “most analogous” to the 2008 California federal court securities 
fraud case In re Countrywide Financial Corp. Derivative Litigation , in which 14 low-level confidential 
witnesses spanning four locations over four years sufficiently showed at the dismissal stage that there 
were improper nationwide practices. 

Judge Hillman said that, contrary to the defendants’ contention in the instant case, the confidential 
witnesses supported the investors’ claim under Securities Exchange Act’s Section 10(b), which prohibits 
omissions or misrepresentations in connection with the sale of a security. 

“Moreover, plaintiffs have presented [confidential witness] statements from multiple levels — tellers, 
advisers, customer service representatives, a branch manager, a district vice president, a human 
resources employee, and a senior credit analyst — not just the lowest levels as defendants attempt to 
argue,” the opinion said. 

In a consolidated suit stemming from two proposed class actions, the investors allege that SEC filings 
made on Dec. 3, 2015, and Dec. 1, 2016, concealed a system in which employees — eager to meet sales 
targets — illicitly increased customers' lines of credit and overdraft protection amounts without their 
knowledge; illicitly upgraded customers to higher-fee accounts without informing them; and lied to 
customers as to the risk of the company’s products. 

The alleged conduct forced TD Bank shareholders to pay artificially inflated stock prices, and cost them 
money after share prices dropped when the purported wrongdoing was revealed publicly. TD Bank 
shares fell $2.75 each, or more than 5 percent from its previous closing price, to close at $49.02 per 
share after a news report came out in March 2017, according to the complaint. 

In addition to TD Bank, the suit named as defendants many others, including its former CEO Mike 
Pedersen and former Chief Risk Officer Mark Chauvin. 

The investors, likewise, sufficiently pled in support of their 10(b) claim that the defendants’ sworn 
statements under the Sarbanes-Oxley Act, which enacted accounting reforms for public boards, are 
actionable because of purportedly deficient internal controls, the judge said. The investors also 
sufficiently pled, for the most part, that the defendants acted with scienter — that is, knowingly misled 
investors, according to the opinion. 

“In favor of a finding of scienter are individual defendants’ stock sales, the core operations doctrine, the 
[confidential witnesses'] statements, and — to the extent helpful — the [Sarbanes-Oxley Act] 
certifications,” the opinion said.  But other things such as resignations and management structure didn't 
"add to the scienter puzzle," the judge said. 



However, the judge tossed the portion of the investors’ 10(b) claim that relied on the executives’ 
statements of opinion, siding with the defendants’ argument that such fodder was “inactionable.” 

Turning to the investors’ claims under the Exchange Act’s Section 20A, which creates a private right of 
action against someone engaged in insider trading, the judge said they all survived the dismissal motion. 
He cited the “state of the case law, the positions occupied by individual defendants, the statements 
and/or certifications made by them to the investing public,” among other things. 

Lastly, the court refused to release Pedersen and Chauvin from the lawsuit. The defendants had argued 
that the investors pointed to only one statement from each of them that was allegedly false or 
misleading. 

“There are actually multiple lines within Pedersen’s statements that are alleged to be false or 
misleading, not just the single line quoted and devoid of context,” the judge said. 

As for Chauvin, the statement at issue was his response to what “keeps you up at night.” He’d replied, 
“the loss and monetization of customer data or a disruption of TD Bank’s systems by an outside force,” 
according to the opinion. 

While the investors offered “no facts” about what may have been false or misleading about the 
sentiment, the judge said, a statement may also be materially misleading by omission. 

“If Chauvin knew of the underlying improprieties and failed to list this as a significant risk, his statements 
could be misleading by their omission of that alleged fact,” the opinion said. 

Attorney Matthew L.Tuccillo of Pomerantz LLP, lead counsel for the plaintiffs, told Law360 he and his 
clients are grateful for the court's decision. 

"Our confidential witnesses described widespread misconduct throughout TD’s Canadian retail 
operations, which, when combined with complex insider sales patterns outlined in our filings, illustrated 
a multi-year securities fraud that harmed TD’s investors.  We look forward to prosecuting these 
important claims through discovery and trial," Tuccillo said.  

Representatives for the TD Bank defendants didn’t immediately respond to requests for comment. 

The plaintiffs are represented by Jeremy Lieberman, Matthew L. Tuccillo and Jennifer Sobers of 
Pomerantz LLP, Laurence Rosen of Rosen Law Firm PA, Bruce Greenberg of Lite DePalma Greenberg, 
James Cecchi of Carella Byrne Cecchi Olstein Brody & Agnello PC, Jeremy Lieberman of Pomerantz LLP, 
and Michael Goldberg of Goldberg Law PC. 

TD Bank and the three individual defendants are represented by Susan Leming and William Tambussi of 
Brown & Connery LLP. 

The case is In Re Toronto-Dominion Bank Securities Litigation, case no. 1:17-cv-01665, in the U.S. District 
Court for the District of New Jersey. 
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