
On November 5, 2012, the United States
Supreme Court heard oral argument in an

important securities case involving Amgen Cor-
poration. The Court’s decision could potentially
raise the bar for plaintiffs attempting to certify
securities class actions. The lower courts have
split on whether plaintiffs bringing securities class
actions must prove, at the class certification
stage, that the alleged misrepresentations were
“material,” and on the related question of when
in the litigation defendants should be permitted
to present evidence rebutting a “fraud-on-the-
market” presumption. 

Amgen is one of a series of cases filed after the
Supreme Court declared, a few years ago, that
a consideration of the ultimate merits of a case
was permissible in some respects on a class cer-
tification motion. Prior to that, courts assumed
that consideration of merits-related issues was
entirely out of bounds at that stage of the case,
and that they were obliged to accept the allega-
tions of the complaint. Opening the door to de-
ciding merits issues at the class certification
stage was a watershed event for all types of class
action litigation. 

Last year, in a decision in a non-securities case
involving Wal-Mart, the Court looked closely at
the evidence in a company-wide sexual discrim-
ination case and decided that plaintiffs were
probably not going to be able to prove that a
single company-wide sex discrimination scheme
actually existed, and that therefore the existence
of such a scheme did not present a “common
question” that predominated over individual
questions, a requirement for class certification.   

In a securities fraud action, the plaintiff must
prove, among other things, that he or she “re-

lied” on defendant’s misrepresentations. In a
class action alleging securities fraud, plaintiff has
to prove that the issue of “reliance” is a com-
mon question that can be resolved on a class-
wide basis. If plaintiffs have to show that each of
the hundreds of thousands (or even millions) of
class members actually relied on the alleged
misstatements, no class could be certified be-
cause this individual question would predomi-
nate over the common issues.

To get around this obstacle, in the late 1980s
the Supreme Court adopted the “fraud-on-the-
market” theory, which says that investors can rely
not just on particular representations but also on
their assumption that the market price of a se-
curity reflects all available “material” informa-
tion about that security, including the mis-
represented information promulgated by the de-
fendants. The issue of whether a fraud on the
market has actually occurred therefore presents
a “common question” that can be resolved on a
class-wide basis.

The question then presents itself:  Even though
“reliance” is ultimately a “merits” question, must
the court determine, on a class certification mo-
tion, whether a fraud-on-the-market actually oc-
curred?   

Last year the Supreme Court decided, in a case
involving Halliburton Corporation, that plaintiffs
did not have to prove “loss causation” (whether
disclosure of the fraud actually caused losses to
investors) at the class certification stage, and that
“well-pleaded” allegations of that element of a
securities fraud claim would be enough at that
point. The Court pointed out, however, that “loss
causation” was not part of the fraud-on-the-
market question.   

Supreme Court Hears Argument
in Fraud‐on‐the‐Market Case

Inside This Issue 
1 Supreme Court Hears

Fraud-on-the-Market Case 

2 Delaware Courts Tighten
Screws on Mis-

management Suits

3 Attorney Abe

4  Toothless Settlements
With Big Bankers

5 Securities Enforcement
and Obama’s Re-Election

5 A New Must-Read
For The Holidays

6 Notable Dates on the
Pomerantz Horizon

7  PomTrack© Update

PRESORTED 
STANDARD 

U.S. POSTAGE
PAID

A Bi-Monthly Publication of
Pomerantz Grossman Hufford Dahlstrom & Gross LLP

The Pomerantz Monitor
may be considered to be 

attorney advertising under 
applicable rules of the

State of New York

PomTalk
The Blog for 

Institutional Investors
www.PomTalk.com

Visit PomTalk 
for Insightful 

Commentary on 
Matters Essential 

to Effective 
Fund Management

New York       Chicago      San Diego      www.pomlaw.com

Pomerantz Grossman Hufford Dahlstrom & Gross LLP

Volume 9, Issue 6     November/December 2012

Pomerantz Monitorthe

By Samuel J. Adams

Continued on Page 2 . . ./

 
 

 

  



2 Pomerantz Grossman Hufford Dahlstrom & Gross LLP        

the Pomerantz Monitor
The Amgen case raises the question of whether plaintiff has to
prove, at the class certification stage, that the alleged mis-
statements in question were “material.” Defendants argued
that unless the misrepresentations were, in fact, material, they
could not have affected the market price. As such, the fraud-
on-the- market theory does not apply, and the class cannot be
certified.  

Amgen arises from allegations that the company and several
of its officers made actionable misstatements regarding the
safety of two of its pharmaceutical products over a period of
approximately three years. Once allegedly “corrective” dis-
closures were made, revealing the truth about these products,
the price of Amgen stock dropped significantly. The Ninth Cir-
cuit Court of Appeals held that at the class certification stage
the plaintiff need only plausibly allege, and need not prove,
that the claimed misrepresentations were material. The Court
also held that Amgen’s desire to rebut the fraud-on-the-mar-
ket presumption at the class certification stage by attacking
“materiality” was premature. In so ruling, the Ninth Circuit
joined in the reasoning of the Third and Seventh Circuits and
split from the holdings of the First, Second, and Fifth Circuits.

The outcome of the case appears uncertain after the argu-
ment. On one side, Justice Ginsburg stated that Amgen ap-
peared to be arguing that “you have to win on the merits of
the materiality question in order to get the class certified,” with
Justice Kagan asking whether Amgen was urging the Court to
impose a “super merits inquiry” at the class certification stage.
Justice Breyer repeatedly pointed out that not every issue in a
case should be litigated at the class certification stage.

On the other side, Justice Scalia wondered if “maybe we
shouldn't have this fraud-on-the-market theory,” and Justice
Kennedy echoed Scalia’s skepticism on this point, stating that
“24 years of economic scholarship…has shown that the effi-
cient market theory…is really an overgeneralization.” While
Justices Thomas and Alito did not ask questions, many com-
mentators believe they are likely to side with Amgen.

In oral argument, several of the justices highlighted the im-
portance of class certification proceedings in securities class
actions. Justice Scalia, for instance, stated that one reason to
consider the materiality of alleged misstatements early in the
litigation is the “enormous pressure to settle once the class is
certified. In most cases, that's the end of the lawsuit.
There's…automatically a settlement.” Justices Kagan and
Ginsburg, however, both voiced concern that if a court found
statements were immaterial at the class certification stage, this
determination would effectively end the action.

A decision is expected by the end of June 2013.

Delaware Courts Tighten the Screws on
Mismanagement Suits

Shareholders have long had the right to bring actions
against corporate officers and directors who have

breached their fiduciary duties to the corporation. Such “de-
rivative” suits seek recovery for the corporation itself, to rec-
tify injuries the corporation may have suffered. Because the
company’s own board of directors normally has the right, and
obligation, to decide whether the corporation should bring a
lawsuit, courts have limited the situations in which sharehold-
ers can bypass the board and bring such an action on their
own. Most notably, courts have required shareholders to come
up with specific, particularized facts demonstrating that con-
duct has occurred which demands redress, and that the board
is incapable of dealing with this issue objectively. Many deriv-
ative suits have been dismissed at the outset because the
plaintiffs did not have this type of detailed factual information.

Unless a government investigation has ferreted out the com-
pany’s dirty laundry, it is not easy for anyone outside of man-
agement to know what went on behind closed doors. In
Delaware, where most of this type of litigation occurs, the
courts have been advising shareholders, before they bring a
derivative suit, to first avail themselves of the state's books-
and-records statute (“Section 220”). The idea is that inspec-
tion of the company’s relevant books and records may
provide ammunition enabling a shareholder to come up with
the specific, particularized facts needed in order to bring such
actions – or it might convince the shareholders that litigation
is unwarranted. Delaware courts first made this suggestion
over a decade ago. Before that, Section 220 was a little
known and little used provision. Since then, however, share-
holders have increasingly tried to use this provision, creating
a sort of cottage industry.  

On the surface, Section 220 gives shareholders a broad right
to inspect corporate books and records, so long as they have
a “proper purpose reasonably related to their interest as a
shareholder.” Delaware courts have found proper purposes
for a “books and records” request to include the desire to in-
vestigate possible mismanagement, self-dealing or corporate
waste; or to test the accuracy of public disclosures or the in-
dependence of directors.

Courts have interpreted “books and records” broadly, to in-
clude such things as balance sheets, contracts, profit and loss
statements, minutes of board and committee meetings, board
presentations, and tax returns.  

However, since the courts invited shareholders to use Section
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PomTrack© Class Actions Update
Pomerantz, through its proprietary PomTrack© system, monitors client portfolios to identify potential claims for se‐
curities fraud, and to identify and evaluate clients’ potential participation in class action settlements.

NEW CASES:
A selection of recently filed securities class action cases filed by various law firms are listed below. If you believe your fund is affected
by any of these cases, contact Pomerantz for a consultation. 
Case Name TICKER Class Period Lead Plaintiff Deadline

Knight Capital Group, Inc. KCG February 29, 2012 to August 1, 2012 November 2, 2012
Vertex Pharmaceuticals, Inc. (2012) VRTX May 7, 2012 to June 27, 2012 November 5, 2012
DGSE Companies, Inc. DGSE April 15, 2011 to April 17, 2012 November 6, 2012
Ubiquiti Networks, Inc. UBNT October 14, 2011to August 9, 2012 November 6, 2012
Valence Technology, Inc. (2012) VLNCQ August 3, 2011 to July 12, 2012 November 12, 2012
Behringer Harvard REIT I, Inc. N/A November 19, 2012
Digital Domain Media Group, Inc. DDMGQ November 18, 2011 to Sept. 6, 2012 November 19, 2012
Patriot Coal Corporation PCXCQ October 21, 2010 to July 6, 2012 November 21, 2012
Questcor Pharmaceuticals, Inc. QCOR April 26, 2011 to September 21, 2012 November 26, 2012
Peregrine Pharmaceuticals, Inc. PPHM August 30, 2012 to September 26, 2012 November 27, 2012
BP p.l.c. (2012) (Netherlands) BP January 16, 2007 to July 15, 2010 November 30, 2012
Erste Group Bank AG (Austria) EBS.AV February 26, 2010 to October 7, 2011 November 30, 2012
China Agritech, Inc. (2012) CAGC November 12, 2009 to March 11, 2011 December 7, 2012
OCZ Technology Group, Inc. OCZ July 10, 2012 to October 11, 2012 December 10, 2012
Chanticleer Holdings, Inc. HOTR June 21, 2012 to September 10, 2012 December 12, 2012
Gold Resource Corporation GORO January 30, 2012 to Nov. 8, 2012 December 24, 2012
Overseas Shipholding Group, Inc. OSG May 4, 2009 to Oct 19, 2012 December 26, 2012
MLP AG (Germany) MLP January 1, 1999 to December 31, 2002 December 31, 2012
Tennessee Commerce Bancorp, Inc. TNCC April 18, 2008 to September 13, 2012 January 2, 2013
Blyth, Inc. BTH March 14, 2012 to November 6, 2012 January 14, 2013
Abiomed, Ind. ABMD August 5, 2011 to October 31, 2012 January 15, 2013
Hi-Crush Partners LP ACLP re August 16, 2012 IPO January 21, 2013
SinoHub, Inc. SIHI May 17, 2010 to August 21, 2012 January 21, 2013

SETTLEMENTS:
The following class action settlements were recently announced. If you purchased securities during the listed class period, you may
be eligible to participate in the recovery.
Case Name Amount Class Period Claim Filing Deadline

Matrixx Initiatives, Inc. (2004) $4,500,000 October 22, 2003 to Feb. 6, 2004 November 13, 2012
Thornburg Mortgage, Inc. (2007) $2,000,000 April 19, 2007 to March 19, 2008 November 19, 2012
BancorpSouth, Inc. $29,250,000 April 23, 2009 to July 22, 2010 November 20, 2012
Evergreen Ultra Short Opportunities Fund $25,000,000 Oct. 28, 2005 to June 18, 2008 November 21, 2012
Countrywide Financial Corp. (SEC) $48,150,000 March 1, 2005 to April 24, 2008 December 9, 2012
NextWave Wireless Inc. (2011) $1,400,000 Nov. 14, 2006 to August 7, 2008 December 10, 2012
Medtronic, Inc. (2008) $85,000,000 Nov. 20, 2006 to Nov. 17, 2008 December 11, 2012
Pall Corporation $22,500,000 April 20, 2007 to August 2, 2007 December 13, 2012
GS Mortgage Securities Corp. $26,612,500 March 30, 2006 to Feb. 6, 2009 December 18, 2012

Mortgage Pass-Through Certificates
Broadcom Corp. (2006) (Ernst & Young) $13,000,000 February 14, 2006 to May 25, 2006 December 26, 2012
El Paso Corporation (2011) (Del. Ch.) $110,000,000 August 30, 2011 to May 25, 2012 December 27, 2012
IndyMac Bancorp, Inc. (2007) $5,500,000 March 1, 2006 to March 1, 2007 December 28, 2012
Constar International, Inc. $23,500,000 November 14, 2002 to Sept. 5, 2003 January 3, 2013
MannKind Corp. $23,027,778 May 4, 2010 to February 11, 2011 January 4, 2013
Tronox, Inc. $37,000,000 Nov. 21, 2005 to January 12, 2009 January 7, 2013
Citigroup Mortgage Loan Trust, Inc. $24,975,000 January 1, 2007 to Oct. 31, 2007 January 10, 2013
Bernard L. Madoff Investment Securities LLC (2009) $6,900,000 December 11, 2008 January 14, 2013

(S.D.N.Y.) (Union Bancaire Privee)
IndyMac Bancorp, Inc. (2008) $6,500,000 March 1, 2007 to May 12, 2008 January 18, 2013
Pharmacia Corp. $164,000,000 April 17, 2000 to August 5, 2001
Orient Paper, Inc. $2,000,000 March 27, 2009 to August 13, 2010 January 30, 2013
Citigroup, Inc. (2007) $590,000,000 February 26, 2007 to April 18, 2008 February 7, 2013
MBIA, Inc. (2005) $3,750,000 August 5, 2003 to March 30, 2006 February 23, 2013
Nighthawk Radiology Holdings, Inc. (2009) $650,000 May 2, 2007 to May 7, 2008 February 28, 2013
Green Bankshares, Inc. (2010) $1,750,000 January 19, 2010 to November 9, 2010 March 13, 2013
WaMu Mortgage Pass-Through Certificates $26,000,000 August 1, 2008 March 18, 2013

Supreme Court Hears Argument in Fraud‐on‐the‐Market Case
. . . /continued from Page 1



Nov. 11-12: Cheryl Hamer will attend the International Foundation of Employee 
Benefit Plans (IFEBP) Annual Conference in San Diego, California.

Nov. 13-16: Cheryl Hamer will attend the State Association of County Retirement
Systems (SACRS) Fall Conference in Hollywood, California.

December 2-4: Jeremy Lieberman will speak on corporate governance at the         
Annual Provident Funds Coalition Conference in Eilat, Israel. 
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220, corporations have been trying to find ways to make it as
hard as possible for shareholders to gain access to corporate
records, ostensibly to prevent unwarranted “fishing expedi-
tions” and harassment. Their main tactic has been to encour-
age courts to use the requirement of a “proper purpose” to
require the shareholder to provide a factual basis for sus-
pecting wrongdoing. The standard of proof – “some evi-
dence” to suggest a “credible basis” from which a court can
infer that mismanagement, waste or wrongdoing has occurred
–  as one court described it,  “sets the lowest possible burden
of proof,” and is far lower than the standard for bringing a de-
rivative suit.  Nonetheless, companies have been hard at
work, trying to make this as high a burden as they can.  

A recent Delaware Chancery Court decision, Louisiana Mu-
nicipal Police Employees’ Retirement System v. Lennar Corp.,
has many legal observers wondering whether corporations are
succeeding all too well in raising the bar, turning a request to
inspect books and records into a mini-litigation in itself. 

In the past, evidence of a “credible basis” has included: an
SEC Order containing detailed information reflecting possible
corporate mismanagement; a $2 million settlement of a mis-
management suit just two days after filed; revision of financial
statements and commencement of shareholder litigation fol-
lowing precipitous decline in value of stock; a $1 billion write-
down due to improper accounting for proved reserves and
the launch of an SEC formal investigation; and testimony of
mismanagement by former or current executive officers.

In Lennar, plaintiff's “credible basis” for his request for books
and records was based on two current Wall Street Journal ar-
ticles revealing that the “Department of Labor was conducting

a nationwide investigation of the labor practices of numerous
home-building companies, including Lennar,” and the fact
that “between 2007 and 2009, eight plaintiffs alleged that
Lennar wrongfully misclassified them as exempt from the Fair
Labor Standards Act.” All of these lawsuits were eventually set-
tled. In the current case, plaintiff did not seek to investigate the
past wrongdoing related to the employee lawsuits. Rather,
plaintiff sought to investigate ongoing wrongdoing which af-
fected his interest as a current stockholder. 

However, the Court found no “credible basis” to support a
books and records demand. First, it noted that the past law-
suits against the company by themselves did not constitute
credible evidence of similar ongoing malfeasance. “The law-
suits were all settled without any admission of wrongdoing by
Lennar, and there have been no similar lawsuits filed since
2009.”

Second, the Court held that the “negative news articles alone
are insufficient bases on which to justify a Section 220 de-
mand.” The Court found that the Wall Street Journal articles
“describe actions by regulators, not wrongdoing by compa-
nies under investigation” and “merely report that Lennar is one
of many companies in many industries caught up in the drag-
net of a federal investigation. Such evidence does not sup-
port an inference of possible wrongdoing.”  

The Court went on to conclude that combining these two in-
dependently inadequate pieces of evidence was of no conse-
quence, since the probative value of each item was
negligible. “The lawsuits, which were settled without any ad-
mission of wrongdoing, suggest only that misconduct could
have occurred in the past. The news articles suggest only an
intensification of the Department of Labor’s enforcement ef-
forts. What is  lacking is “some piece of objective evidence
indicating that Lennar is engaging in worker misclassification
now.”

While Lennar can be rationalized as a case where the plain-
tiff really had nothing to go on, it fits into a disturbing recent
trend where courts are looking into the merits with a jaun-
diced eye, even before allowing shareholders to investigate
possible wrongdoing. Having suggested that shareholders in-
spect books and records before bringing derivative actions,
the Delaware courts, at least in some cases, are starting to
turn this procedure into a waste of time. 

Gustavo F. Bruckner and Jacob Z. Weinstein

Attorney Abe
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settlement contains an admission of guilt, the individuals usu-
ally pay nothing. The settlement is usually paid either by the
company, through its indemnification obligations, or by its
D&O insurance carrier. 

In the few cases the government has brought against individ-
uals, it has failed miserably. Last July, a jury acquitted a mid-
level Citigroup executive, Brian Stoker, of securities fraud in
connection with another mortgage-backed securities scheme;
and last month the SEC was forced to withdraw charges
against Edward Steffelin, who advised J.P. Morgan on another
deal that went south. No senior executive at any investment
bank has even been charged, much less been penalized, with
the exception of Angelo Mozillo of Countrywide. 

Unless ways are found to punish these individuals directly,
such as through enforcement remedies that do not allow the
wrongdoers to pass responsibility on to others, or through
clawback provisions that force them to disgorge their ill-got-
ten gains or compensation back to their employer, they and
others like them are not likely to mend their ways.

Marie L. Oliver

Securities Enforcement Agencies Dodge
a Bullet with Obama’s Re‐Election

As noted by blogger Max Stendahl in Securities Law 360,
the re-election of President Obama comes at a critical

juncture for the U.S. Securities and Exchange Commission and
the Commodity Futures Trading Commission. Governor Rom-
ney had campaigned on curtailing the impact of The Dodd
Frank act, which toughened Wall Street enforcement. Beyond
that, his election would likely have resulted in reduced fund-
ing for the SEC and the Commodities Future Trading Com-
mission (“CFTC”), as well as the appointment of
commissioners to those agencies who have a deregulatory
bent.   

The CFTC was especially  vulnerable, having just gained new
Dodd-Frank oversight powers in the $650 trillion swaps mar-
ket, including a measure requiring that trades be guaranteed
by clearinghouses. In a second Obama term, the CFTC can
expect to retain its newly expanded oversight and might even
get the funding it expected.  

However, as of November 1, with only a third of the rules re-
quired by Dodd-Frank finalized, there is still considerable
GOP opposition in Congress, and Wall Street has launched
lawsuits challenging the rules already adopted. The CFTC has
already been sued three times over Dodd-Frank rules, with a

new one just announced from The CME Group, the giant
Chicago exchange, challenging the new regulations imposed
on the derivatives trading industry.   

Some observers are predicting that President Obama, in his
second term with no re-election to worry about, will give agen-
cies greater license to wield their full power against violators.   

Jessica N. Dell

A New Must‐Read for the Holidays

After five years on the lam, a German hedge fund manager
has emerged from the shadows to promote his new book,

“Bounty Hunting.” According to the New York Times, Florian
Homm, who now lives under an assumed name and con-
ducted press interviews by phone from an undisclosed loca-
tion, has spent most of the past five years living in Cartagena,
Colombia. According to him, he was not fleeing the law (and
his outraged investors), but had decided that he needed to
“find distance and solitude, to try to find a meaning in his life.”
This after his $2 billion hedge fund suddenly collapsed in
2007, and Homm had fled to Colombia with his underwear
stuffed with cash.

The SEC sued him in Los Angeles last year, claiming that he
manipulated the prices of thinly traded U.S. securities held by
the fund, to inflate reported values of fund shares to investors.
After Homm disappeared, his fund and its investors were left
holding shares that were supposedly worth $440 million to
$530 million, but which actually had little or no market value,
according to the SEC. 

Homm certainly has had an unconventional career. He be-
came notorious as a vulture capitalist who swooped in on
struggling German companies, ousting management. Along
the way, he acquired the nickname “steamroller,” and was
prone to making TV appearances while chomping on a
Cuban cigar. According to the Times, he once shared a villa
in Majorca with a “table dancer.”  Before his fund blew up, he
was shot while riding in a car in Caracas, Venezuela. More re-
cently, Homm claims that someone, possibly one of his de-
frauded investors, has put out a $2 million “hit” on him. 

Homm was reportedly once worth $400 million, but has now
lost almost all of it. Why? According to him, he invested his
money with .... Bernie Madoff.   

H. Adam Prussin
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Toothless Settlements with Big Bankers
Continue Despite Criticism

At press time, the SEC was poised to settle a planned en-
forcement action against J.P. Morgan Chase for its al-

legedly fraudulent sale of mortgage bonds. In exchange for
payment of a “significant” financial penalty,  the proposed
deal will settle civil charges related to the way Bear Stearns,
subsequently acquired by J.P. Morgan, packaged home loans
to sell to investors in the run-up to the financial crisis. The pay-
ment is expected to be significantly less than the $550 million
paid by Goldman Sachs in 2010 to settle claims by the SEC
that it misled investors in collateralized debt obligations.  

The agency does not intend to charge any individuals in this
enforcement action, and will not require J.P. Morgan to admit
to any wrongdoing. On the latter score, J.P. Morgan might be
forgiven for not admitting anything. Not only did it acquire
Bear Stearns well after the alleged fraud, but it did the deal
over a single weekend, at the request of the federal govern-
ment, which was trying to prevent Bear Stearns’ collapse in
September of 2008. Recall that Bank of America acquired
Merrill Lynch at about the same time, and under similar cir-
cumstances. But, unlike that deal, there was almost no time for
J.P. Morgan to do “due diligence” into Bear Stearns’ affairs
before the deal had to be done. As a result, J.P. Morgan  could
have been unaware of Bear’s alleged wrongdoing. In an ef-
fort to punish Bear Stearns shareholders (and perhaps com-
pensate J.P. Morgan for the risk it was taking), the government
initially pegged the acquisition price at $2 per share, but it
later acquiesced to a price of $10 per share. 

One might ask: how can a corporation be guilty of something
when no particular officer or employee is guilty of anything?   

The settlement with J.P. Morgan has been called the “first in a
series” of SEC enforcement actions related to mortgage-
backed securities. While people close to the probe have stated
that the SEC’s proposed settlement of the J.P. Morgan case
does not necessarily set a precedent for future mortgage-
backed securities cases, the deal is consistent with the SEC’s
practice of failing to hold individuals accountable for wrong-
doing during the financial crisis. In contrast, in a suit last year
against J.P. Morgan, the Federal Housing Finance Agency
named as defendants 42 individuals who signed certificates
relating to $33 billion of securitizations by the company and
its subsidiaries.

This impending deal brings to mind United States District
Judge Jed S. Rakoff’s now-famous rejection (now on appeal
to the Second Circuit) of the SEC’s $285 million proposed
settlement with Citigroup of another proceeding involving al-

leged securities fraud. That deal allowed the company to “nei-
ther admit nor deny” any wrongdoing and, in the judge’s
opinion, the financial penalty was mere “pocket change” to
Citigroup, and therefore far too small to deter future wrong-
doing. Judge Rakoff has been a staunch critic of the SEC’s
settlement practices, especially its policy of allowing defen-
dants to “neither admit nor deny” misconduct. For example,
in a case involving Vitesse Semiconductor Corp., Judge Rakoff
called the policy a “disservice” because “the public will never
know whether the SEC’s charges are true, at least not in a
way that they can take as established by these proceedings.”  

Other judges, including District Court Judge Renee Marie
Bumb of the United States District Court in Camden, N.J.,
have followed Judge Rakoff’s lead and blocked settlements
with other federal agencies that did not require an admission
of guilt or agreed-upon facts. On the other hand, other judges
have not required admissions of liability in settlement agree-
ments, because if such admissions were required, settlements
would be much more difficult, if not impossible, to achieve,
since these admissions would be admissible in shareholder
lawsuits seeking additional recovery. 

The SEC’s latest actions cannot be reconciled with SEC Com-
missioner Luis Aguilar’s call for tougher enforcement and
harsher penalties. In a speech just last month, the Commis-
sioner acknowledged that he hears many investors ask“why
more individuals and entities have not been held account-
able” since the financial crisis. He also said “the investing
public has a right to expect that government regulators will
continue to hold accountable those individuals responsible for
misconduct — and that includes those culpable at the top,
not just the flunkies below.”

Some legislative tinkering could improve the SEC’s enforce-
ment abilities. In defense of the Citigroup settlement, Com-
missioner Aguilar explained that statutory limits on what the
SEC can recover do not always permit penalties to reflect the
harm to investors. The Citigroup case involved a collateral-
ized debt obligation deal in which investors lost almost $700
million, but the maximum sanction available to the SEC was
$160 million. The SEC ended up agreeing to a $95 million
penalty as part of the $285 million proposed settlement.
Aguilar called for Congress to pass legislation that would per-
mit the agency to seek higher penalties that would “compen-
sate investors for actual harm suffered, match the penalty
amount to the severity of the alleged violation and enhance
[the SEC’s] bargaining power in settlement negotiations.”

Even if penalties on corporations were increased, in most
cases the people actually responsible for the fraud are long
gone. Currently, even if the SEC sues individuals, unless the



settlement contains an admission of guilt, the individuals usu-
ally pay nothing. The settlement is usually paid either by the
company, through its indemnification obligations, or by its
D&O insurance carrier. 

In the few cases the government has brought against individ-
uals, it has failed miserably. Last July, a jury acquitted a mid-
level Citigroup executive, Brian Stoker, of securities fraud in
connection with another mortgage-backed securities scheme;
and last month the SEC was forced to withdraw charges
against Edward Steffelin, who advised J.P. Morgan on another
deal that went south. No senior executive at any investment
bank has even been charged, much less been penalized, with
the exception of Angelo Mozillo of Countrywide. 

Unless ways are found to punish these individuals directly,
such as through enforcement remedies that do not allow the
wrongdoers to pass responsibility on to others, or through
clawback provisions that force them to disgorge their ill-got-
ten gains or compensation back to their employer, they and
others like them are not likely to mend their ways.

Marie L. Oliver

Securities Enforcement Agencies Dodge
a Bullet with Obama’s Re‐Election

As noted by blogger Max Stendahl in Securities Law 360,
the re-election of President Obama comes at a critical

juncture for the U.S. Securities and Exchange Commission and
the Commodity Futures Trading Commission. Governor Rom-
ney had campaigned on curtailing the impact of The Dodd
Frank act, which toughened Wall Street enforcement. Beyond
that, his election would likely have resulted in reduced fund-
ing for the SEC and the Commodities Future Trading Com-
mission (“CFTC”), as well as the appointment of
commissioners to those agencies who have a deregulatory
bent.   

The CFTC was especially  vulnerable, having just gained new
Dodd-Frank oversight powers in the $650 trillion swaps mar-
ket, including a measure requiring that trades be guaranteed
by clearinghouses. In a second Obama term, the CFTC can
expect to retain its newly expanded oversight and might even
get the funding it expected.  

However, as of November 1, with only a third of the rules re-
quired by Dodd-Frank finalized, there is still considerable
GOP opposition in Congress, and Wall Street has launched
lawsuits challenging the rules already adopted. The CFTC has
already been sued three times over Dodd-Frank rules, with a

new one just announced from The CME Group, the giant
Chicago exchange, challenging the new regulations imposed
on the derivatives trading industry.   

Some observers are predicting that President Obama, in his
second term with no re-election to worry about, will give agen-
cies greater license to wield their full power against violators.   

Jessica N. Dell

A New Must‐Read for the Holidays

After five years on the lam, a German hedge fund manager
has emerged from the shadows to promote his new book,

“Bounty Hunting.” According to the New York Times, Florian
Homm, who now lives under an assumed name and con-
ducted press interviews by phone from an undisclosed loca-
tion, has spent most of the past five years living in Cartagena,
Colombia. According to him, he was not fleeing the law (and
his outraged investors), but had decided that he needed to
“find distance and solitude, to try to find a meaning in his life.”
This after his $2 billion hedge fund suddenly collapsed in
2007, and Homm had fled to Colombia with his underwear
stuffed with cash.

The SEC sued him in Los Angeles last year, claiming that he
manipulated the prices of thinly traded U.S. securities held by
the fund, to inflate reported values of fund shares to investors.
After Homm disappeared, his fund and its investors were left
holding shares that were supposedly worth $440 million to
$530 million, but which actually had little or no market value,
according to the SEC. 

Homm certainly has had an unconventional career. He be-
came notorious as a vulture capitalist who swooped in on
struggling German companies, ousting management. Along
the way, he acquired the nickname “steamroller,” and was
prone to making TV appearances while chomping on a
Cuban cigar. According to the Times, he once shared a villa
in Majorca with a “table dancer.”  Before his fund blew up, he
was shot while riding in a car in Caracas, Venezuela. More re-
cently, Homm claims that someone, possibly one of his de-
frauded investors, has put out a $2 million “hit” on him. 

Homm was reportedly once worth $400 million, but has now
lost almost all of it. Why? According to him, he invested his
money with .... Bernie Madoff.   

H. Adam Prussin
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Toothless Settlements with Big Bankers
Continue Despite Criticism

At press time, the SEC was poised to settle a planned en-
forcement action against J.P. Morgan Chase for its al-

legedly fraudulent sale of mortgage bonds. In exchange for
payment of a “significant” financial penalty,  the proposed
deal will settle civil charges related to the way Bear Stearns,
subsequently acquired by J.P. Morgan, packaged home loans
to sell to investors in the run-up to the financial crisis. The pay-
ment is expected to be significantly less than the $550 million
paid by Goldman Sachs in 2010 to settle claims by the SEC
that it misled investors in collateralized debt obligations.  

The agency does not intend to charge any individuals in this
enforcement action, and will not require J.P. Morgan to admit
to any wrongdoing. On the latter score, J.P. Morgan might be
forgiven for not admitting anything. Not only did it acquire
Bear Stearns well after the alleged fraud, but it did the deal
over a single weekend, at the request of the federal govern-
ment, which was trying to prevent Bear Stearns’ collapse in
September of 2008. Recall that Bank of America acquired
Merrill Lynch at about the same time, and under similar cir-
cumstances. But, unlike that deal, there was almost no time for
J.P. Morgan to do “due diligence” into Bear Stearns’ affairs
before the deal had to be done. As a result, J.P. Morgan  could
have been unaware of Bear’s alleged wrongdoing. In an ef-
fort to punish Bear Stearns shareholders (and perhaps com-
pensate J.P. Morgan for the risk it was taking), the government
initially pegged the acquisition price at $2 per share, but it
later acquiesced to a price of $10 per share. 

One might ask: how can a corporation be guilty of something
when no particular officer or employee is guilty of anything?   

The settlement with J.P. Morgan has been called the “first in a
series” of SEC enforcement actions related to mortgage-
backed securities. While people close to the probe have stated
that the SEC’s proposed settlement of the J.P. Morgan case
does not necessarily set a precedent for future mortgage-
backed securities cases, the deal is consistent with the SEC’s
practice of failing to hold individuals accountable for wrong-
doing during the financial crisis. In contrast, in a suit last year
against J.P. Morgan, the Federal Housing Finance Agency
named as defendants 42 individuals who signed certificates
relating to $33 billion of securitizations by the company and
its subsidiaries.

This impending deal brings to mind United States District
Judge Jed S. Rakoff’s now-famous rejection (now on appeal
to the Second Circuit) of the SEC’s $285 million proposed
settlement with Citigroup of another proceeding involving al-

leged securities fraud. That deal allowed the company to “nei-
ther admit nor deny” any wrongdoing and, in the judge’s
opinion, the financial penalty was mere “pocket change” to
Citigroup, and therefore far too small to deter future wrong-
doing. Judge Rakoff has been a staunch critic of the SEC’s
settlement practices, especially its policy of allowing defen-
dants to “neither admit nor deny” misconduct. For example,
in a case involving Vitesse Semiconductor Corp., Judge Rakoff
called the policy a “disservice” because “the public will never
know whether the SEC’s charges are true, at least not in a
way that they can take as established by these proceedings.”  

Other judges, including District Court Judge Renee Marie
Bumb of the United States District Court in Camden, N.J.,
have followed Judge Rakoff’s lead and blocked settlements
with other federal agencies that did not require an admission
of guilt or agreed-upon facts. On the other hand, other judges
have not required admissions of liability in settlement agree-
ments, because if such admissions were required, settlements
would be much more difficult, if not impossible, to achieve,
since these admissions would be admissible in shareholder
lawsuits seeking additional recovery. 

The SEC’s latest actions cannot be reconciled with SEC Com-
missioner Luis Aguilar’s call for tougher enforcement and
harsher penalties. In a speech just last month, the Commis-
sioner acknowledged that he hears many investors ask“why
more individuals and entities have not been held account-
able” since the financial crisis. He also said “the investing
public has a right to expect that government regulators will
continue to hold accountable those individuals responsible for
misconduct — and that includes those culpable at the top,
not just the flunkies below.”

Some legislative tinkering could improve the SEC’s enforce-
ment abilities. In defense of the Citigroup settlement, Com-
missioner Aguilar explained that statutory limits on what the
SEC can recover do not always permit penalties to reflect the
harm to investors. The Citigroup case involved a collateral-
ized debt obligation deal in which investors lost almost $700
million, but the maximum sanction available to the SEC was
$160 million. The SEC ended up agreeing to a $95 million
penalty as part of the $285 million proposed settlement.
Aguilar called for Congress to pass legislation that would per-
mit the agency to seek higher penalties that would “compen-
sate investors for actual harm suffered, match the penalty
amount to the severity of the alleged violation and enhance
[the SEC’s] bargaining power in settlement negotiations.”

Even if penalties on corporations were increased, in most
cases the people actually responsible for the fraud are long
gone. Currently, even if the SEC sues individuals, unless the

Seventh Circuit Ruling on Insurance Disputes 
. . . /continued from Page 3



Nov. 11-12: Cheryl Hamer will attend the International Foundation of Employee 
Benefit Plans (IFEBP) Annual Conference in San Diego, California.

Nov. 13-16: Cheryl Hamer will attend the State Association of County Retirement
Systems (SACRS) Fall Conference in Hollywood, California.

December 2-4: Jeremy Lieberman will speak on corporate governance at the         
Annual Provident Funds Coalition Conference in Eilat, Israel. 
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220, corporations have been trying to find ways to make it as
hard as possible for shareholders to gain access to corporate
records, ostensibly to prevent unwarranted “fishing expedi-
tions” and harassment. Their main tactic has been to encour-
age courts to use the requirement of a “proper purpose” to
require the shareholder to provide a factual basis for sus-
pecting wrongdoing. The standard of proof – “some evi-
dence” to suggest a “credible basis” from which a court can
infer that mismanagement, waste or wrongdoing has occurred
–  as one court described it,  “sets the lowest possible burden
of proof,” and is far lower than the standard for bringing a de-
rivative suit.  Nonetheless, companies have been hard at
work, trying to make this as high a burden as they can.  

A recent Delaware Chancery Court decision, Louisiana Mu-
nicipal Police Employees’ Retirement System v. Lennar Corp.,
has many legal observers wondering whether corporations are
succeeding all too well in raising the bar, turning a request to
inspect books and records into a mini-litigation in itself. 

In the past, evidence of a “credible basis” has included: an
SEC Order containing detailed information reflecting possible
corporate mismanagement; a $2 million settlement of a mis-
management suit just two days after filed; revision of financial
statements and commencement of shareholder litigation fol-
lowing precipitous decline in value of stock; a $1 billion write-
down due to improper accounting for proved reserves and
the launch of an SEC formal investigation; and testimony of
mismanagement by former or current executive officers.

In Lennar, plaintiff's “credible basis” for his request for books
and records was based on two current Wall Street Journal ar-
ticles revealing that the “Department of Labor was conducting

a nationwide investigation of the labor practices of numerous
home-building companies, including Lennar,” and the fact
that “between 2007 and 2009, eight plaintiffs alleged that
Lennar wrongfully misclassified them as exempt from the Fair
Labor Standards Act.” All of these lawsuits were eventually set-
tled. In the current case, plaintiff did not seek to investigate the
past wrongdoing related to the employee lawsuits. Rather,
plaintiff sought to investigate ongoing wrongdoing which af-
fected his interest as a current stockholder. 

However, the Court found no “credible basis” to support a
books and records demand. First, it noted that the past law-
suits against the company by themselves did not constitute
credible evidence of similar ongoing malfeasance. “The law-
suits were all settled without any admission of wrongdoing by
Lennar, and there have been no similar lawsuits filed since
2009.”

Second, the Court held that the “negative news articles alone
are insufficient bases on which to justify a Section 220 de-
mand.” The Court found that the Wall Street Journal articles
“describe actions by regulators, not wrongdoing by compa-
nies under investigation” and “merely report that Lennar is one
of many companies in many industries caught up in the drag-
net of a federal investigation. Such evidence does not sup-
port an inference of possible wrongdoing.”  

The Court went on to conclude that combining these two in-
dependently inadequate pieces of evidence was of no conse-
quence, since the probative value of each item was
negligible. “The lawsuits, which were settled without any ad-
mission of wrongdoing, suggest only that misconduct could
have occurred in the past. The news articles suggest only an
intensification of the Department of Labor’s enforcement ef-
forts. What is  lacking is “some piece of objective evidence
indicating that Lennar is engaging in worker misclassification
now.”

While Lennar can be rationalized as a case where the plain-
tiff really had nothing to go on, it fits into a disturbing recent
trend where courts are looking into the merits with a jaun-
diced eye, even before allowing shareholders to investigate
possible wrongdoing. Having suggested that shareholders in-
spect books and records before bringing derivative actions,
the Delaware courts, at least in some cases, are starting to
turn this procedure into a waste of time. 

Gustavo F. Bruckner and Jacob Z. Weinstein

Attorney Abe
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In a significant victory for shareholders, the
United States Court of Appeals for the Second

Circuit has reinstated Pomerantz’s claims in a
shareholder class action against China North
Petroleum. It overturned a decision by the dis-
trict court for the Southern District of New York,
which had dismissed the action because, after
the fraud was disclosed, China North’s share
price briefly rose above plaintiff’s purchase
price.

The complaint alleged that defendants had
stolen at least $39 million from the company,
while simultaneously misleading investors re-
garding the company’s financial results. Plain-
tiffs also alleged that defendants had made
statements to investors that inflated the size of
China North’s oil reserves, and that failed to ac-
count for some outstanding stock warrants.
When the facts came to light in February 2010,
North East Petroleum, China North’s parent
company, was forced to withdraw its 2008 and
2009 financial statements. 

In April 2010, the company made two addi-
tional disclosures that caused its stock prices to
fall even further:  that it was facing delisting from
the New York Stock Exchange because of insuf-
ficient internal controls, and that it was revising
its earnings estimates downward. In May 2010,
the company was delisted from the NYSE, and
several of its officers resigned, including Robert
Bruce, chairman of its audit committee and a
defendant in this action. Each new revelation
caused a drop in China North stock in the trad-
ing days following the disclosure.  

Despite these egregious §10(b) violations, the
district court dismissed plaintiffs’ claims, solely
because there had been a short-lived spike in

the value of China North stock after the close of
the Class Period. The district court held that be-
cause the plaintiff could have sold its China
North shares during this price spike, at prices at
or above its average purchase price, it did not
suffer any economic loss from the fraud.

In reversing the dismissal, the Second Circuit
found the district court’s reasoning “inconsistent
with the traditional out-of-pocket measure of
damages, which calculates economic loss based
on the value of the security at the time that the
fraud became known, and with the PSLRA’s
bounce-back provision, which refines the tradi-
tional measure by capping recovery based on
the mean price over the look-back period.” The
court reasoned that “it is improper to offset gains
that the plaintiff recovers after the fraud becomes
known against losses caused by the revelation
of the fraud if the stock recovers value for com-
pletely unrelated reasons.” 

The factors that caused the brief price recovery
in the company’s stock may, or may not, have
had anything to do with the impact of the dis-
closure of the fraud; they could be wholly inde-
pendent “confounding” factors. Whether they
were confounding factors or not is a question
that can be resolved only at trial.

Court Upholds Pomerantz
Claims In Advanced Battery

On August 29, Judge McMahon of the
Southern District of New York denied the

corporate and individual defendants’ motions to
dismiss the complaint in this case. Advanced Bat-
tery is a securities case involving a Chinese com-
pany that went public in the US via a reverse

Second Circuit Revives Pomerantz
Claims in China North

Inside This Issue 
1 2d Circuit Revives

Pomerantz Claims in
China North

1 Court Upholds Our
Claims in Advanced

Battery

2 Court Upholds Our
Claims in China

Automotive

3 Attorney Abe

3  7th Circuit Ruling on
Inusrance Disputes

4 Citigroup Settlement

4 Bankrupt Kodak
Gives Bonuses

5 Pay for Delay of Drugs

6 Pomerantz Pollulates

6 Notable Dates

7  PomTrack© Update

A Bi-Monthly Publication of
Pomerantz Grossman Hufford Dahlstrom & Gross LLP

The Law Firm Institutional Investors Trust
for Securities Monitoring and Litigation

Pomerantz is acknowledged as one of the premier firms in the areas of corporate, securities, antitrust, mergers and
acquisitions, and insurance litigation. Founded by the late Abraham L. Pomerantz, known as the ‘dean of the class
action bar,’ the firm pioneered the field of securities class actions. Today, more than 75 years later, Pomerantz con‐
tinues in the tradition that Abe Pomerantz established, fighting for the rights of victims of securities fraud, breaches
of fiduciary duty, and corporate misconduct. Prior results, however, do not guarantee a similar outcome in future
cases.

New York 600 Third Avenue, New York, NY 10016    phone: 212.661.1100   fax: 212.661.8665 
Chicago 10 South LaSalle Street, Suite 3505, Chicago, IL 60603    phone: 312.377.1181   fax: 312.377.1184 

San Diego 12526 High Bluff Drive, Suite 300, San Diego, CA  92130    phone: 858.792.3481   fax: 858.792.3482
www.pomlaw.com 

Contact Us: We welcome input from our readers. If you have comments or suggestions about The Pomerantz
Monitor, or would like more information about our firm, please visit our website at www.pomerantzlaw.com or contact:

Cheryl D. Hamer, Esq.
chamer@pomlaw.com  858.792.3481

The Pomerantz Monitor
may be considered to be 

attorney advertising under 
applicable rules of the

State of New York

PomTalk
The Blog for 

Institutional Investors
www.PomTalk.com

Visit PomTalk 
for Insightful 

Commentary on 
Matters Essential 

to Effective 
Fund Management

New York       Chicago      Washington, DC      www.PomLaw.com

Pomerantz Grossman Hufford Dahlstrom & Gross LLP

Volume 9, Issue 5     September/October 2012

Pomerantz Monitorthe

By Tamar A. Weinrib

Continued on Page 2 . . ./



2 Pomerantz Grossman Hufford Dahlstrom & Gross LLP        

the Pomerantz Monitor
The Amgen case raises the question of whether plaintiff has to
prove, at the class certification stage, that the alleged mis-
statements in question were “material.” Defendants argued
that unless the misrepresentations were, in fact, material, they
could not have affected the market price. As such, the fraud-
on-the- market theory does not apply, and the class cannot be
certified.  

Amgen arises from allegations that the company and several
of its officers made actionable misstatements regarding the
safety of two of its pharmaceutical products over a period of
approximately three years. Once allegedly “corrective” dis-
closures were made, revealing the truth about these products,
the price of Amgen stock dropped significantly. The Ninth Cir-
cuit Court of Appeals held that at the class certification stage
the plaintiff need only plausibly allege, and need not prove,
that the claimed misrepresentations were material. The Court
also held that Amgen’s desire to rebut the fraud-on-the-mar-
ket presumption at the class certification stage by attacking
“materiality” was premature. In so ruling, the Ninth Circuit
joined in the reasoning of the Third and Seventh Circuits and
split from the holdings of the First, Second, and Fifth Circuits.

The outcome of the case appears uncertain after the argu-
ment. On one side, Justice Ginsburg stated that Amgen ap-
peared to be arguing that “you have to win on the merits of
the materiality question in order to get the class certified,” with
Justice Kagan asking whether Amgen was urging the Court to
impose a “super merits inquiry” at the class certification stage.
Justice Breyer repeatedly pointed out that not every issue in a
case should be litigated at the class certification stage.

On the other side, Justice Scalia wondered if “maybe we
shouldn't have this fraud-on-the-market theory,” and Justice
Kennedy echoed Scalia’s skepticism on this point, stating that
“24 years of economic scholarship…has shown that the effi-
cient market theory…is really an overgeneralization.” While
Justices Thomas and Alito did not ask questions, many com-
mentators believe they are likely to side with Amgen.

In oral argument, several of the justices highlighted the im-
portance of class certification proceedings in securities class
actions. Justice Scalia, for instance, stated that one reason to
consider the materiality of alleged misstatements early in the
litigation is the “enormous pressure to settle once the class is
certified. In most cases, that's the end of the lawsuit.
There's…automatically a settlement.” Justices Kagan and
Ginsburg, however, both voiced concern that if a court found
statements were immaterial at the class certification stage, this
determination would effectively end the action.

A decision is expected by the end of June 2013.

Delaware Courts Tighten the Screws on
Mismanagement Suits

Shareholders have long had the right to bring actions
against corporate officers and directors who have

breached their fiduciary duties to the corporation. Such “de-
rivative” suits seek recovery for the corporation itself, to rec-
tify injuries the corporation may have suffered. Because the
company’s own board of directors normally has the right, and
obligation, to decide whether the corporation should bring a
lawsuit, courts have limited the situations in which sharehold-
ers can bypass the board and bring such an action on their
own. Most notably, courts have required shareholders to come
up with specific, particularized facts demonstrating that con-
duct has occurred which demands redress, and that the board
is incapable of dealing with this issue objectively. Many deriv-
ative suits have been dismissed at the outset because the
plaintiffs did not have this type of detailed factual information.

Unless a government investigation has ferreted out the com-
pany’s dirty laundry, it is not easy for anyone outside of man-
agement to know what went on behind closed doors. In
Delaware, where most of this type of litigation occurs, the
courts have been advising shareholders, before they bring a
derivative suit, to first avail themselves of the state's books-
and-records statute (“Section 220”). The idea is that inspec-
tion of the company’s relevant books and records may
provide ammunition enabling a shareholder to come up with
the specific, particularized facts needed in order to bring such
actions – or it might convince the shareholders that litigation
is unwarranted. Delaware courts first made this suggestion
over a decade ago. Before that, Section 220 was a little
known and little used provision. Since then, however, share-
holders have increasingly tried to use this provision, creating
a sort of cottage industry.  

On the surface, Section 220 gives shareholders a broad right
to inspect corporate books and records, so long as they have
a “proper purpose reasonably related to their interest as a
shareholder.” Delaware courts have found proper purposes
for a “books and records” request to include the desire to in-
vestigate possible mismanagement, self-dealing or corporate
waste; or to test the accuracy of public disclosures or the in-
dependence of directors.

Courts have interpreted “books and records” broadly, to in-
clude such things as balance sheets, contracts, profit and loss
statements, minutes of board and committee meetings, board
presentations, and tax returns.  

However, since the courts invited shareholders to use Section
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PomTrack© Class Actions Update
Pomerantz, through its proprietary PomTrack© system, monitors client portfolios to identify potential claims for se‐
curities fraud, and to identify and evaluate clients’ potential participation in class action settlements.

NEW CASES:
A selection of recently filed securities class action cases filed by various law firms are listed below. If you believe your fund is affected
by any of these cases, contact Pomerantz for a consultation. 
Case Name TICKER Class Period Lead Plaintiff Deadline

Knight Capital Group, Inc. KCG February 29, 2012 to August 1, 2012 November 2, 2012
Vertex Pharmaceuticals, Inc. (2012) VRTX May 7, 2012 to June 27, 2012 November 5, 2012
DGSE Companies, Inc. DGSE April 15, 2011 to April 17, 2012 November 6, 2012
Ubiquiti Networks, Inc. UBNT October 14, 2011to August 9, 2012 November 6, 2012
Valence Technology, Inc. (2012) VLNCQ August 3, 2011 to July 12, 2012 November 12, 2012
Behringer Harvard REIT I, Inc. N/A November 19, 2012
Digital Domain Media Group, Inc. DDMGQ November 18, 2011 to Sept. 6, 2012 November 19, 2012
Patriot Coal Corporation PCXCQ October 21, 2010 to July 6, 2012 November 21, 2012
Questcor Pharmaceuticals, Inc. QCOR April 26, 2011 to September 21, 2012 November 26, 2012
Peregrine Pharmaceuticals, Inc. PPHM August 30, 2012 to September 26, 2012 November 27, 2012
BP p.l.c. (2012) (Netherlands) BP January 16, 2007 to July 15, 2010 November 30, 2012
Erste Group Bank AG (Austria) EBS.AV February 26, 2010 to October 7, 2011 November 30, 2012
China Agritech, Inc. (2012) CAGC November 12, 2009 to March 11, 2011 December 7, 2012
OCZ Technology Group, Inc. OCZ July 10, 2012 to October 11, 2012 December 10, 2012
Chanticleer Holdings, Inc. HOTR June 21, 2012 to September 10, 2012 December 12, 2012
Gold Resource Corporation GORO January 30, 2012 to Nov. 8, 2012 December 24, 2012
Overseas Shipholding Group, Inc. OSG May 4, 2009 to Oct 19, 2012 December 26, 2012
MLP AG (Germany) MLP January 1, 1999 to December 31, 2002 December 31, 2012
Tennessee Commerce Bancorp, Inc. TNCC April 18, 2008 to September 13, 2012 January 2, 2013
Blyth, Inc. BTH March 14, 2012 to November 6, 2012 January 14, 2013
Abiomed, Ind. ABMD August 5, 2011 to October 31, 2012 January 15, 2013
Hi-Crush Partners LP ACLP re August 16, 2012 IPO January 21, 2013
SinoHub, Inc. SIHI May 17, 2010 to August 21, 2012 January 21, 2013

SETTLEMENTS:
The following class action settlements were recently announced. If you purchased securities during the listed class period, you may
be eligible to participate in the recovery.
Case Name Amount Class Period Claim Filing Deadline

Matrixx Initiatives, Inc. (2004) $4,500,000 October 22, 2003 to Feb. 6, 2004 November 13, 2012
Thornburg Mortgage, Inc. (2007) $2,000,000 April 19, 2007 to March 19, 2008 November 19, 2012
BancorpSouth, Inc. $29,250,000 April 23, 2009 to July 22, 2010 November 20, 2012
Evergreen Ultra Short Opportunities Fund $25,000,000 Oct. 28, 2005 to June 18, 2008 November 21, 2012
Countrywide Financial Corp. (SEC) $48,150,000 March 1, 2005 to April 24, 2008 December 9, 2012
NextWave Wireless Inc. (2011) $1,400,000 Nov. 14, 2006 to August 7, 2008 December 10, 2012
Medtronic, Inc. (2008) $85,000,000 Nov. 20, 2006 to Nov. 17, 2008 December 11, 2012
Pall Corporation $22,500,000 April 20, 2007 to August 2, 2007 December 13, 2012
GS Mortgage Securities Corp. $26,612,500 March 30, 2006 to Feb. 6, 2009 December 18, 2012

Mortgage Pass-Through Certificates
Broadcom Corp. (2006) (Ernst & Young) $13,000,000 February 14, 2006 to May 25, 2006 December 26, 2012
El Paso Corporation (2011) (Del. Ch.) $110,000,000 August 30, 2011 to May 25, 2012 December 27, 2012
IndyMac Bancorp, Inc. (2007) $5,500,000 March 1, 2006 to March 1, 2007 December 28, 2012
Constar International, Inc. $23,500,000 November 14, 2002 to Sept. 5, 2003 January 3, 2013
MannKind Corp. $23,027,778 May 4, 2010 to February 11, 2011 January 4, 2013
Tronox, Inc. $37,000,000 Nov. 21, 2005 to January 12, 2009 January 7, 2013
Citigroup Mortgage Loan Trust, Inc. $24,975,000 January 1, 2007 to Oct. 31, 2007 January 10, 2013
Bernard L. Madoff Investment Securities LLC (2009) $6,900,000 December 11, 2008 January 14, 2013

(S.D.N.Y.) (Union Bancaire Privee)
IndyMac Bancorp, Inc. (2008) $6,500,000 March 1, 2007 to May 12, 2008 January 18, 2013
Pharmacia Corp. $164,000,000 April 17, 2000 to August 5, 2001
Orient Paper, Inc. $2,000,000 March 27, 2009 to August 13, 2010 January 30, 2013
Citigroup, Inc. (2007) $590,000,000 February 26, 2007 to April 18, 2008 February 7, 2013
MBIA, Inc. (2005) $3,750,000 August 5, 2003 to March 30, 2006 February 23, 2013
Nighthawk Radiology Holdings, Inc. (2009) $650,000 May 2, 2007 to May 7, 2008 February 28, 2013
Green Bankshares, Inc. (2010) $1,750,000 January 19, 2010 to November 9, 2010 March 13, 2013
WaMu Mortgage Pass-Through Certificates $26,000,000 August 1, 2008 March 18, 2013

Supreme Court Hears Argument in Fraud‐on‐the‐Market Case
. . . /continued from Page 1



On November 5, 2012, the United States
Supreme Court heard oral argument in an

important securities case involving Amgen Cor-
poration. The Court’s decision could potentially
raise the bar for plaintiffs attempting to certify
securities class actions. The lower courts have
split on whether plaintiffs bringing securities class
actions must prove, at the class certification
stage, that the alleged misrepresentations were
“material,” and on the related question of when
in the litigation defendants should be permitted
to present evidence rebutting a “fraud-on-the-
market” presumption. 

Amgen is one of a series of cases filed after the
Supreme Court declared, a few years ago, that
a consideration of the ultimate merits of a case
was permissible in some respects on a class cer-
tification motion. Prior to that, courts assumed
that consideration of merits-related issues was
entirely out of bounds at that stage of the case,
and that they were obliged to accept the allega-
tions of the complaint. Opening the door to de-
ciding merits issues at the class certification
stage was a watershed event for all types of class
action litigation. 

Last year, in a decision in a non-securities case
involving Wal-Mart, the Court looked closely at
the evidence in a company-wide sexual discrim-
ination case and decided that plaintiffs were
probably not going to be able to prove that a
single company-wide sex discrimination scheme
actually existed, and that therefore the existence
of such a scheme did not present a “common
question” that predominated over individual
questions, a requirement for class certification.   

In a securities fraud action, the plaintiff must
prove, among other things, that he or she “re-

lied” on defendant’s misrepresentations. In a
class action alleging securities fraud, plaintiff has
to prove that the issue of “reliance” is a com-
mon question that can be resolved on a class-
wide basis. If plaintiffs have to show that each of
the hundreds of thousands (or even millions) of
class members actually relied on the alleged
misstatements, no class could be certified be-
cause this individual question would predomi-
nate over the common issues.

To get around this obstacle, in the late 1980s
the Supreme Court adopted the “fraud-on-the-
market” theory, which says that investors can rely
not just on particular representations but also on
their assumption that the market price of a se-
curity reflects all available “material” informa-
tion about that security, including the mis-
represented information promulgated by the de-
fendants. The issue of whether a fraud on the
market has actually occurred therefore presents
a “common question” that can be resolved on a
class-wide basis.

The question then presents itself:  Even though
“reliance” is ultimately a “merits” question, must
the court determine, on a class certification mo-
tion, whether a fraud-on-the-market actually oc-
curred?   

Last year the Supreme Court decided, in a case
involving Halliburton Corporation, that plaintiffs
did not have to prove “loss causation” (whether
disclosure of the fraud actually caused losses to
investors) at the class certification stage, and that
“well-pleaded” allegations of that element of a
securities fraud claim would be enough at that
point. The Court pointed out, however, that “loss
causation” was not part of the fraud-on-the-
market question.   
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On April 20, 2010, BP’s Deepwater Horizon
drilling platform in the Gulf of Mexico ex-

ploded, killing eleven workers and dumping mil-
lions of gallons of crude oil into the Gulf. Over
the next few weeks, as BP tried and failed re-
peatedly to cap the well, the value of BP’s stock
fell by over 30%. Meanwhile, investigations
started uncovering evidence that BP’s corner-
cutting drilling methods had caused the explo-
sion and had hindered efforts to seal the well,
known as the Macondo. 

It now seems abundantly clear that the company
misled both regulators and the public about
what happened, and why. As Marc Gross, Man-
aging Partner of Pomerantz, has publicly stated,
“BP took reckless cost-saving measures with the
sealing of the Macondo well in April 2010, and
an independent task force investigating the ex-
plosion concluded that BP’s drilling operations
were ‘faster and cheaper but not better.’” 

The company compounded the wrongdoing by
understating the size of the spill in the immediate
aftermath of the explosion. A BP employee was
recently indicted for destroying emails showing
internal spill estimates of over 150,000 barrels
a day, many times the 5,000 barrels the com-
pany publicly disclosed on April 28th.

BP is the third-largest energy company in the
world, with operations in over 80 countries. It is
the largest oil and gas producer in the United
States. BP is, however, a British corporation,
whose shares are listed on the London Stock Ex-
change. Although some of its American Deposi-
tary Shares (“ADSs”) trade on the New York Stock
Exchange, the vast majority of its shares are
traded in London. 

Under the Supreme Court’s Morrison decision,
investors who bought shares on exchanges out-
side the U.S. cannot bring an action in the U.S.
under the federal securities laws, even though in
this case the explosion occurred just off our
coast, and much of the misconduct, including
the false public statements, occurred here. The
company’s world-wide oil exploration efforts, in-
cluding the Deepwater Horizon, have been con-
ducted through a U.S. subsidiary based in Texas,
and all the false statements regarding the size of
the spill were disseminated from there. 

Morrison is a problem because, despite recent
improvements in judicial enforcement of share-
holder rights in many foreign jurisdictions, the
U.S. remains the best jurisdiction for vindicating
shareholder rights. 

One possible way around Morrison is to bring
an action here for violation of state law. Al-
though such cases cannot be brought as class
actions, many institutional investors, such as
pension funds, have suffered large enough
losses to make individual actions cost-effective. 

For example, Pomerantz recently brought an ac-
tion against BP in a Texas federal district court,
on behalf of the Alameda County Employees’
Retirement Association. Our complaint alleges
that BP misrepresented its drilling practices, the
size of the spill, and its potential liability for the
disaster. ACERA had purchased some BP ADSs
on the NYSE, but it had made the bulk of its BP
share purchases on the London Stock Exchange. 

UK pension plans might find it advisable to pur-
sue the same strategy. As Mr. Gross stated, “It is
our opinion that meritorious claims can be as-
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